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ABSTRACT

Fundamental rights protection in European Union has changed with the years. At first,
the Treaties constituting European Communities were silent on human rights protection,
and European Court of Justice (ECJ) had to make it possible. Unlike fundamental rights,
market freedoms have always enjoyed an explicit relevance in the Treaties as
instruments to serve European economic integration. But, ECJ must resolve conflicting
situations between a fundamental right and a market freedom.

We try to study the balance between social rights, as fundamental rights, and market
freedoms in the jurisprudence of the European Court of Justice, and find fundamental
rights protection problems. Nevertheless, fundamental rights have become more
relevant since the Charter of Fundamental Rights of the European Union entered into
force, so it seems to be an excellent time to consider the protection of fundamental
rights, in particular social rights, at conflicting situations with market freedoms.
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RESUMEN

La proteccién de los derechos fundamentales en la Unién Europea ha evolucionado con
el paso de los afios. En un principio, los Tratados constitutivos de las Comunidades
Europeas guardaban silencio sobre la proteccion de los derechos humanos, y tuvo que
ser el Tribunal de Justicia quien la hiciera posible. En cambio, las libertades del
mercado siempre han disfrutado de una explicita relevancia en los Tratados como
instrumentos al servicio de la integraciéon econdmica europea. Pero el Tribunal de
Justicia tiene que resolver situaciones de conflicto entre derechos fundamentales y
libertades del mercado.

Nosotros tratamos de estudiar la ponderacién entre los derechos sociales, como
derechos fundamentales, y las libertades del mercado en la jurisprudencia del Tribunal
de Justicia, asi como encontrar los problemas de la proteccion de los derechos sociales.
Por otro lado, los derechos fundamentales han adquirido una mayor relevancia con la
adquisicion de fuerza juridica de la Carta de los Derechos Fundamentales de la Unidn
Europea, por lo que parece ser un excelente momento para considerar la proteccion de
los derechos fundamentales, y en particular de los derechos sociales en las situaciones
de conflicto con las libertades del mercado.

Palabras Clave: Derechos sociales, libertades del Mercado, Carta de los Derechos

Fundamentales de la Unién Europea, Tribunal de Justicia de la Unién Europea, Derecho
de la Unién Europea.
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Social rights protection problems in conflicting situations
with market freedoms in European Union Law

1. INTRODUCTION

There is no doubt that most of social rights are fundamental rights in European Union
Law (Menéndez, 2003: 187). However, we are not quite sure about how European
Court of Justice (ECJ) protects them, in particular in the resolution of conflicting
situations with market fundamentals freedoms.

Fundamental rights protection in European Union has changed with the years. At first,
the Treaties constituting European Communities were silent on human rights protection,
and ECJ had to make it possible. Unlike fundamental rights, market freedoms have
always enjoyed an explicit relevance in the Treaties as instruments to serve the
attainment of market and economic integration.

We leave aside the “conceptualization” of market freedoms like fundamental rights,
question discussed in the literature; but clear in the jurisprudence of the Court , where
EC]J referred to them in that sense: Forcheri v. Belgium (1983); UNCTEF v. Heylens,
(1987); Dounias v. Minister for Economic Affairs (2000). The relevance of market
freedoms and the second place of fundamental rights, in particular social rights, has
been criticized (Poiares Maduro, 1999: 449). Nevertheless, fundamental rights have
become more relevant with the acquisition of legal force by the Charter of Fundamental
Rights of the European Union, so it seems to be an excellent time to consider the
protection of fundamental rights, in particular social rights, in conflicting situations with
market freedoms, Treaty of Lisbon.

2. FUNDAMENTAL RIGHTS AND MARKET FREEDOMS: RELATIONSHIP
AND CONFLICT

There are two types of relationship between fundamental rights and market freedoms: a
positive relationship where fundamental rights serve to protect market freedoms; and
conflicting situations where fundamental rights and market freedoms come in to direct
conflict with each other, and for this reason the ECJ must balance them.

In the first type of relationship, the most representative cases begin with ERT (1991)
where the ECJ stipulates that Member States must respect fundamental rights when
implementing Community law. Moreover, this respect is also required when dealing
with an exclusion of treaty obligations. Therefore, a measure restricting market freedom
must not only be justified, it should also respect fundamental rights as general principles
of Community law.
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The idea behind the doctrine established in ERT is that both market freedoms as well as
any restrictions on them must take account of fundamental rights. In this case, it was
free movement of services with freedom of expression.The line case continued with
Karner (2004) about free movement of goods in relation to freedom of expression;
Carpenter (2002) about free movement of persons and workers regarding the right to
family life; and in the same line of Carpenter, Commission v. Kingdom of Spain (2006),
Commission v. Federal Republic of Germany (2006).

Anyway, a positive synergistic relationship is not a problem to social rights protection.
It is in conflicting situation when problems came out. In fact, the question is: “When a
fundamental right meets a fundamental freedom-which one prevails? How fundamental
really is ‘fundamental’?” (Krzeminska-Vamvaka, 2005: 2).

In these conflicting situations, two stages can be distinguished in case law. A first stage
where we could see that there have been conflicting situations between fundamental
civil rights and human dignity in front of market freedoms; 2) On the other hand, a
second stage characterized by conflicting situations between social rights and market
freedoms, in particular freedom to provide services.

In the first stage, we find Schmidberger (2003), and Omega (2004); while in the second
stage we find Viking (2008); Laval (2008); and finally Commissién v. Germany (2010).
Different cases are Riiffert (2008), and Commission v. Luxembourg (2008), because
they aren’t conflicting cases involving a social right, but to the workers protection as an
objective.While in Schmidberger and Omega the Court considered that the restriction of
a market freedom was justified in terms of protection of fundamental rights (the right to
freedom of assembly and demonstration, and the right to human dignity, respectively).
In a conflicting situation between social rights and freedom to provide, services as we
shall see, the solution adopted by ECJ it different. So, how fundamental really are social
rights?

3. SOCIAL RIGHTS AS FUNDAMENTAL RIGHTS

In the introduction we said that there was no doubt that most of social rights are
fundamental rights in European Union Law. Of course, if we study the ECJ case law,
we see it clearly, for example in the representatives Viking and Laval cases. And it’s
clear in the law literature after these cases (Fudge, 2007: 29-66). Moreover, social rights
are included in the Charter of fundamental Rights of the European Union, in Section IV
of the Charter, named with the expression “Rights to Solidarity”. Of course, not every
right to solidarity are social or labour rights, only work-related rights to solidarity. It’s
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also possible to understand that “not all rights are granted equal status”, and make a
typology of legal positions in the Charter (Menéndez, 2003: 183-187).

In this sense, in a Menéndez’s table we can see the difference between fundamental
rights, ordinary rights, and policy clauses of work-related rights to solidarity.
(Menéndez, 2003: 183-186):

1) The distinction is based on an attractive interpretation of article 51 of the
Charter: Fundamental rights are claims that could be used against the action
of the ordinary legislator. Of course the ordinary legislator can regulate
them, but must respect their essence: Fundamental rights: right to work
(article 15), collective bargaining and action (article 28); working conditions
respecting health and safety at work, and limited working hours and paid
holidays (article 31.1 and 2).

2) Ordinary rights (clauses that refer to national legislation to determine the
substantive contained of the right): worker’s right to information and
consultation within the undertaken (article 27); protection in the event of
unjustified dismissal (article 30).

3) Policy clauses are norms that require public institutions to achieve a certain
objective Policy clauses: protection of the family (article 33.1); consumer
protection (article 38).

With Lisbon Treaty, the European Union Charter of Fundamental Rights enters into
force. What impact will the Charter have on the balance between social rights and
market freedoms?

As we know, the Charter reinforces limits on the power of the EU, as sow articles 6.1
EUT, and 51.2 of the Charter (Gémez Sanchez, 2008: 507), and it was an important
tool for legitimate European Union, and did not provide for any new rights (Goldmisth,
2001: 1201-1216).

Moreover, the Charter “further the development of a more articulated system of
fundamental rights, encouraging a rebalancing of different goals of European
integration”, so social rights could be used as an argument for claiming exceptions to
the four freedoms (Menéndez, 2003: 192); and the Charter might contribute to a
conflicting situation in which fundamental rights and market freedoms are ranked at the
same level (Lindfeldt, 2007: 216).Certainly, article 6.1,3 of EUT provides that rights,
freedoms, and principles in the Charter must be interpreted in accordance with Title VII
of the Charter.

In relation of scope and interpretation of rights and principles, article 52 of the Charter,
stipulates that when the Charter contains rights which correspond to rights guaranteed
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by the Convention for the Protection of Human Rights and Fundamental Freedoms
(ECHR), “the meaning and scope of those rights shall be the same as those laid down by
the said Convention. This provision shall not prevent Union law providing more
extensive protection” (article 52.3 Charter); and when the Charter recognizes rights
resulting of common constitutional traditions of Member States, these rights must be
interpreted in harmony with them (article 52.4 Charter) (Mangas Martin, 2010: 826-
850).

In these two paragraphs the art. 52 is establishing the link between the rights enshrined
in the Charter with the ECHR and common constitutional traditions in Member States,
which are the sources of fundamental rights recognized by the Court of Justice as
general principles of Community Law. The reason of this provision is to exclude any
kind of conflict between fundamental rights protection standards. So we can understand
that art. 53 provides a limitation on the scope of applicability of the Charter, to prevent
a lesser level fundamental rights protection. In this sense, it is equivalent to ask for the
highest fundamental rights protection standard of as a “principle of non-regression”.

This would mean that the Charter only produces legal effects to Member States if they
do not guarantee a higher level of protection, in which case the Charter should be
applied (Ridola, 2002: 92), or “should make utterly clear that the Community rights
should be interpreted, in line with national constitutional traditions, in such a way as to
offer a high standard of protection” (Giubboni, 2003: 15).

Social rights in conflicting relationship with marked freedoms in Viking and Laval
cases were fundamental rights, because ECJ recognize them. Moreover, in Commission
v. Germany, after the Charter entered into force, social right in conflict is fundamental
too.

In this way, ECJ had to balance fundamental social rights with market freedoms. How
ECJ held the balance? Is a better balance possible?

4. SOCIAL RIGTHS AND MARKET FREEDOMS: AN IMPOSSIBLE
BALANCE?

While in the early conflicts between fundamental rights and economic freedoms
(Schmidberger and Omega), the balance seemed to benefit fundamental rights (in
particular freedom of expression and protest against the free movement of goods, and
dignity against human freedom to provide services, respectively); it does not seem that
social or labour rights have been a comparable fortune.
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4.1. Colective actions and free service freedom

4.1.1. Viking Line case

As we noted, the ruling on the occasion of the Viking case (2007), is the first in which
we find a direct confrontation between social economic freedoms and fundamental labor
rights.

A Finnish ferry company, Viking Line, was responsible for carrying out a naval route
between Tallinn (Estonia) and Helsinki (Finland) under a Finnished flagged ferry. At
one point Viking Line sought to re-flag Rosella, so it would be able to benefit from
lower working costs, because Rosella showed inability to compete against Estonian
ships in the same route.

But it was prevented to take place by Finnish Seamen’s Union (FSU) with the support
of International Transport Workers’ federation (ITF), with a strike. After Estonia
became a European Union Member State, Viking brought the matter before a English
Court, and asked for an order to stop any action to prevent the re-flagging of Rosella,
because it constituted a restriction on the freedom of movement. The English Court
turned to the ECJ and asked if these actions constituted a restriction on the freedom of
movement.

Advocate General Maduro reasoned the state of the right to collective action as
fundamental right, but he considered there was not a hierarchy of social policy
objectives and the objective of the construction of common market. On the contrary, the
Treaty reflects the aim to balance these policies. Moreover, “This touches upon a major
challenge for the Community and its Member States: to look after those workers who
are harmed as a consequence of the operation of the common market, while at the same
time securing the overall benefits from intra-Community trade”.

Finally, he concluded that article 43 ECT does not preclude trade unions from taking
collective action with the effect of restricting a market freedom, and recommended to
leave to the national court to determine whether the action taken was lawful.

Assuming the proposals of the Advocate General, ECJ held that the right to collective
action is a fundamental right. But the taken actions constituted a restriction of the
freedom of establishment. It was necessary to examine whether the restriction was or
not was justified. ECC pointed out that collective action could not be considered
legitimate if it was established that the working conditions were not jeopardizes or
under serious threat. Finally, it was left to the national court to determine whether the
restriction was proportionate. A relevant question is the recognition of social rights as
fundamental rights, as it was welcome (Davies, 2008: 26-28; Rodriguez-Pifiero Royo,
2009: 96). But the judgment was seriously criticized because of the prevalence of
market freedoms (Rodriguez-Pifiero Royo, 2009: 96).
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We consider that if it is true that recognition of social rights, as fundamental rights, is
very relevant, the subordination of social rights to market freedoms is debatable.
Nevertheless, once we exclude the existence of this subordination of social rights, the
only appreciable difference with Schmidberger and Omega, is that ECJ did not finish
proportionality test; and gave a series of criteria, leaving the decision to national court.

4.1.2. Laval case

We are at the second confrontation between a social right and a market freedom. But
social rights had been recognized as fundamental rights protected at EU level as general
principles of Community law (Viking Line Case).

However, the resolution is not exactly the same as in Viking Line case. “Laval un
Partneri Ltd”, a Latvian company, posted Latvian workers to Sweden, to work on the
construction of a school through Laval and Baltic Bygg AB (a subsidiary company).
Laval had signed collective agreements with the Latvian trade unions, but not with the
Swedish trade ones, because negotiations not come to fruition.

The Swedish electricians’ trade union joined collective actions, and the work stopped.
After that, Baltic Bygg was declared bankrupt and Laval brought proceedings a Swedish
court for a declaration as to the lawfulness of the collective action and for compensation
for the damage suffered. The Court turned to the ECJ and asked if Community law
precludes trade unions form taking collective action in that situation.

The Advocate General, Mengozzi considered that Community law was applicable to
class actions, despite the importance of social rights not only in the ECHR, but also the
European Social Charter; and the Charter of Fundamental Rights of the European
Union, since having not yet entered into force the latter is an instrument that reflects
fundamental rights resulting from constitutional traditions common to the Member
States. But both these instruments as well as the Constitutions of the Member States
recognized the possibility of imposing certain restrictions on the exercise of the right to
take collective action.

Moreover, to balance social rights and market freedoms the collective agreement
conditioned by the trade had to be in conformity with article 3 of Directive 96/71 on the
posting of workers, so to past the proportionality test it must involve a real advantage
significantly contribution to social protection, to not duplicate the protection they had
under the law or collective agreement applicable to the service provider in the Member
State of establishment.
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Finally, Mengozzi proposed, in the way of Viking Line, the recognition of the
possibility of taking collective actions to protect social rights, and leaving the decision
for the national court, in the way of Viking Line case.

EC]J held, in the way of Viking Line, that the right to collective action is a fundamental
right. But the actions taken constituted a restriction of the freedom of establishment,
and it was necessary to examine whether the restriction was or not justified and
proportionate. Nevertheless, the difference between Laval and Viking is that in Laval,
ECC was much more precise in its judgment and the application of proportionality test.
In fact, ECJ considered that collective action would not be justified in relation to the
objective of protecting workers.

In this case, it has been confirmed again the importance of the recognition of collective
action as a fundamental right, despite the prevalence of market freedom (De la Quadra-
Salcedo Janini, 2008: 836-839). However, the solution was not the Viking one. ECJ did
not leave the resolution of the balance to national court. Therefore, this is very
important, because despite in Viking Line case, in Laval one, it seems impossible for
the national court not to balance in favor of market freedom.

The solution adopted in Viking, proposed by Advocate General Maduro, and in Laval
proposed by Advocate General Mengozzi, seems more respectful to the protection of
fundamental rights, because ensures the highest possible standard of protection.

4.2. Collective bargaining and free service market freedom: Commision v.
Germania case

This is the first judgment that resolves a conflict between fundamental rights, in
particular social rights, and market freedoms after the entry into force of the Lisbon
Treaty. Really, this one is a special case, different from Laval and Viking ones, because
it was initiated by an action of the European Commission.

The question was that local authorities have awarded service contracts in respect of
occupational old-age pensions directly, without a call for tenders at European Union
level, to bodies and undertakings referred to in a clause of a Collective Agreement (TV-
EUmw/VKA).

Advocate General Trstenjak, considered that the most difficult question is the
relationship between the rights bargain collectively and to autonomy in collective
bargaining, and Directives 92/50 and 2004/18 witch give effect to freedom of
establishment and freedom to provide services.

The rights to bargain collectively and to autonomy in collective bargaining must be
regard as general principles of Community Law, and as fundamental social rights, but
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he concluded that “are incapable of justifying the restriction on freedom of
establishment and freedom to provide services resulting from the preliminary selection
adopted by the social partners (...) in favour of certain pension scheme providers
because such restriction is not proportionate”. And ECJ follows this way. First, ECJ
underlined that according to the particulars provided by the Federal Republic of
Germany, pension insurance contracts have been awarded directly by local authority
employers to bodies other than those referred in collective agreement, using the basis of
the third sentence of paragraph 6 of the TV-EUmw/VKA.

This sentence of the collective agreement enables local authority employers to do
without an individual procedure for selecting the body to be entrusted with
implementing the salary conversion measure; and these considerations cannot justify
not applying European Union public procurement directives. Moreover, “compliance
with the directives concerning service contracts does not prove irreconciliable with
attainment of the social objective pursued by the signatories os the TV-EUmw/VKA in
the exercise of their right to bargain collectively” (Para. 66) so concluded that the
Federal Republic of Germany failed to fulfil its obligations.

Since this judgment, it’s clear the applicability of the European Union public
procurement contracts rules to municipals entities, including collective agreements
clauses. In this case, we think the ECJ’s resolution is justified. Certainly, pension plan
directly awarded by local authority employers, without public procedure rules, is an
unjustifiable action, although based on a collective agreement. And however, this
judgment has been criticized as “another damaging judgment for social Europe”. We
think that a fundamental right don’t must be used in this sense, because it could lose its
purpose.

5. CONCLUSIONS

Really, social or labor rights are fundamental rights in European Union Law. ECJ
recognized them as general principles of Community Law in the judgments analyzed.
But, the fundamental status of social rights is similar to fundamental status of market
freedoms. So, we can argue when the two interests came into a conflicting situation,
ECJ needs to balance them. This balance is very relevant because we are speaking about
fundamental rights protection, so we hope for a fair balance.Nevertheless, while in the
early conflicts between fundamental rights and economic freedoms (Schmidberger and
Omega), the balance seemed to benefit fundamental rights, in the conflicts between
social or labour rights and market freedoms, the solution was different.

In these balances, we can distinguish different approaches from the Court, so not all
conflicts are resolved identically. In this sense, ECJ applies a case-by-case analysis.
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One can see Viking Line case, where ECJ leaved national court to examine whether the
restriction, caused by collective actions, was or not was justified and proportionate. Of
course, with any basis or criteria, but the decision is leaved to national court. On the
other hand, in Laval case ECJ did not leave the resolution of the balance to national
court, because ECJ finished proportionality test, and the balance was clearly to benefit
marked freedom.

In Commision v. Germany case, is an different, because it played by an European
Commission action. ECJ concluded that Germany failed to fulfil its obligations under
the Treaties. In this case, a fundamental right like right to bargain can’t justify a directly
award of pension plans by local authority employers. It’s clearly that a fundamental
right can’t be used in this sense.

But looking at Viking and Laval judgments, I would prefer Viking. In my opinion, after
the Lisbon Treaty, to ensure fundamental rights protection, we need the highest possible
fundamental rights protection standard, interpreting in this way articles 52 and 53 of the
Charter of Fundamental Rights of the European Union. So, the solution adopted in
Viking, proposed by Advocate General Maduro, and in Laval proposed by Advocate
General Mengozzi, seems the best one. Because this solution ensures the highest
possible standard of protection, leaving national court to decide whether the collective
action (as fundamental right) was or not was justified and proportioned.

Since European Union Charter of Fundamental Rights Charter entered into force, it is
relevant to guarantee a higher fundamental rights protection standard (arts. 52.2, 4, in
relation with article 53 of the Charter). And it is only possible if ECJ leave national the
final balance, of course with any criteria to resolve the conflict.

As we know, Constitutional Courts have not accepted peacefully the primacy of
Community law over national law, especially constitutional law, and in particular
fundamental rights constitutional protection. This is evident, and paradigmatic in the
case of German or Italian Courts.

As a result, if ECJ chooses to resolve a conflict between market freedoms and social
fundamental rights as the solution in Laval, deciding that the restrictive measures
applied to protect fundamental rights in a Member State, is contrary to Community law;
it may happen that although the national court respect the criteria, if the question arrived
to Constitutional Court, (in case we are in a situation of a community question, and not
in an infringement action); and fundamental rights protection standard is higher, the
decision of the Constitutional Court could be in benefit of social fundamental right. In
this sense, the future relation between ECJ and Constitutional Courts could be difficult.
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We believe that fundamental rights protection, specially social rights one, in the
European Union, underline problems of a multilevel system, which should always be
solved through an inter-jurisdictional dialogue.

But this “dialogue” would be easier and better with the respect to the highest
fundamental rights protection standard, what is more, with a perspective of European
Union’s accession to the ECHR. Definitely, a better balance is possible.
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Words of John Monks, General Secretary of the European Trade Union
Confederation (ETUC): “This is another damaging judgement for social Europe.
The application of economic freedoms makes no sense at a time where, more than
ever, practical solutions need to be found for the sustainability of pensions
throughout Europe.

This judgment ignores the public authorities’ independence when they are acting
as employers. More worryingly, it also confirms the supremacy of economic
freedoms over fundamental social rights. The dark series initiated by the Viking
and Laval cases is far from being over.

The ETUC renews its calls for urgent action by the European authorities to
confirm that the EU is not just an economic project but has as its main objective
the improvement of living and working conditions of its populations, and that the
concept of social progress is of fundamental importance for keeping the support
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of Europe’s citizens and workers for the European project. The ETUC is pressing
the case for a social progress clause in the EU Treaties to underline this point”.
[http://www.etuc.org/a/7521]
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